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REPORT 


—OF ТНЕ- 


ATTORNEY GENERAL OF ARIZONA, 


OrricE OF ALIORNEY GENERAL, | 
OF ARIZONA TFRRITOR\ ) 


To Hrs ЕжеЙету, С Meyer Luluk, Governor of the Territory of 
Arizona 

In conformity with the requirements of law, [ have the 
honor to submit the report of the Attorney General during the 
period that 1 have held that office 

On the rath day of July, 1888, I was by the Governor ap- 
potnted Attorney General, to fill the vacancy occasioned by the 
death of the late Hon Briggs Goodrich, and immediately quali- 
fied and entered upon the discharge uf the duties of that office 

1 have not been able to find any report to the Governor made 
by my predecessor as to the condition of the public business per- 
taining to that ofice during his incumbency, nor have I been 
able to find any record kept by himasto what was done by him 
in his оћста! capacity, hence my information as to the public bus- 
tness connected with the office of Attorney General at the ume of 
my appointment, has been obtained by inquiry of the various оћ- 
cers of the several counties of the Territory and by eaamining 
the records of the courts 

Soon after entering upon the discharge of the duties of the 
office, I found that my predecessor had obtained a judgment 
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in the Distnet Court of the Гага Judicial District of the Tern- 
tory, in and for the county of Yavapai, in favor of the Гетгиогу, 
and against E J Cook, а defiulting Treasurer and his sureties, 
tor the sum of $4,690 17, and the sum of $244 75 for costs, and 
which judgment rematned unsatisned The judgment was for 
taxes which Cook had received as Treasurer of said courty, and 
failed to pay over то the Terntoral Treasurer Upon that judg- 
ment РГ hive ciused to be collected апа ра to the Ferntoral 
[reasurer the sum of $4,487 оо 

There yet remains to be collected on said judgment, approx- 
imately, the sumof Әг,ооо оо bout one half ot that vet to be 
collected 1- tor costs due for services rendered in the case by the 
otficers of the court Ап execution is now in the hinds ot the 
Shenff, and has been levied upon property of defendants, and the 
property advertised by the Sheriff to be sold on the 5th dav of 
February, 1889, when I have reason to believe the full amotnt 
will be realized 

І also found pendingin said Distnet Court three suits in favor of 
the Terntory, and against the members of the old Board of Insane 
Asylum Directors, to-wit Oscar Lincoln, M W Stewart анат 
С Hatch, and their sureties respectively Each of sad mem- 
bers had been sued separately on their official bonds, and the ag- 
gregate amount claimed by the Termitory is the sum of $65,665 46 

Гћезе sutts had been brought by my predecessor, ard had 
been continued to the November term, 1888, of said District Court 
at the time 1 assumed the duties of my ойсе Ву reason of the 
fact that I could not get the necessary evidence ready at the No- 
vember term of said Court, the cases were continued until the 
June term, 1889, of said Court, and are now pending 

In August last I was notified by the Terntonal Auditor that 
the county of Мапсора had failed to pay into the Territorial 
Treasury the sum of $825.29, taxes required by law to be levied 
and collected by it in the vear 1887, forthe payment of interest 
on University bonds І at once notified the Board of Supervisor- 
and the District Attorney of that county, that unless that sum was 
at once paid into the Termtorial Treasury, to be credited to the 
University Interest Fund, I shou!d at once commence suit ап be 
half of the Terntory against the members of the Board of Supert- 
visors and their sureties on their official bonds for neglect of duty 
in failing to levy and collect that tax I am pleased to be able to 
report that the Board of Supervisors, at an early day thereafter, 
directed the County Treasurer of that county to pay into the Fer- 
гиопа! ‘Treasury, to be placed to the credit of that fund, the said 
amount for which they were soin default, which was accordingly 
done 

About the same time, to-wit, in August, 1888, 1 was also ad- 
vised by the Теггиопа! Auditor that the county of Pinal had 
failed to pay into the Теггиопа! Treasury the мин of 3405 78, 
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taxes required by Таж to be levied and collected by it for the year 
1887, for the Live Stock Sanitary Fund Тһе same course was 
pursued by this office in regard to this as was pursued 10 the Mar- 
ісора county case, above cited, with like result Апа in this con- 
nection I am gratified to be able to report, that so far as this office 
15 advised, none of the counties of the Теггиогу аге in default in 
payment of taxes or revenue required by law to be by them re- 
spectively collected and paid into the Territorial Treasury 

At the commencement of the January term, 1880, of the Su- 
preme Court of the Terntory, there were pending іп that Court 
three criminal cases appealed to that Court by the defendants, re- 
spectively, as follows Fwo appealed from the District Court of 
Apache County, and one from the District Court of Yavapai 
County, and were for offences as follows One for grand larceny, 
one for embezzlement, and one for murder Two of these cases, 
to-wit, the one for grand larceny andthe one for murder, have 
been submitted to the Court for decision, and the Court has ren- 
dered its decision, affirming the judgment of the Court below in 
the case for grand larceny 

The case for embezzlement has been continued by the Court 
to the adjourned term to be held іп Phoemx 

There were also pending 1п said Court at the beginning of 
said term, three civil cases in which the Territory of Arizona 15 
plainnff, and the Atlantic & Pacific Railroad Company and 15 
property 15 defendant These cases are for the collection of de- 
linquent taxes for the year 1887, ın the counties of Apache, Mo- 
һауе and Yavapai, respectively Тһе judgments of the District 
Court in the respective counties were in favor of plaintiff; and the 
several judgments aggregate, approximately, the sum of $тоо,- 
ооо оо 

The Railroad Company appealed from the judgments of the 
District Court to the Supreme Court of the Теггиогу, where the 
cases are now pending. 

In this connection I desire to say that the issues involved are 
of verv grave importance to the Теггиогу, for the reasons, 

First Because of the large amount of revenue involved 

Second The importance of having the questions involved 
correctly and finally settled, and determined by the courts of last 
resort 

It is a matter of public notonety that the Railroad Company 
from the time of the first entrance of its road ın this Territory up 
to the present, has persistently resisted the payment of the taxes 
assessed against it, on the grounds that its property 1s exempt 
from taxation, by Act of Congress, that it 15 a federal agency, and 
as such not subject to taxation by the Territory, and that the 
situs of its rolling stock 1s in Albuquerque, New Mexico, and 
therefore, not subject to taxation іп this Territory , and the Rail- 
road Company threatens and holds out that if these questions are 
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decided against it by the Courts of the Territory, it will appeal 
the cases to the Supreme Court of the United States. 

Judging from the past, we may reasonably conclude that the 
Railroad Company will continue to urge these objections and re- 
sist the payment of its taxes until these questions shall have been 
settled and determined by the courts of last resort It 1s, there- 
оге, 1п my judgment, of importance to the Termtory that these 
questions be finally settled and determined by the courts of last 
resort, at as early a day as practicable 

The questions will thereby become Res Adjudicata, and if in 
favor of (һе Terntory, the Railroad Company will be deprived of 
the excuses heretofore set up forits refusal to pay its taxes, and 
the Terntory will be saved the heavy expenses of litigation likely 
to ensue, unless these questions be settled 

If these cases аге appealed to the Supreme Court of the 
United States, as 15 threatened by the Railroad Company, it will 
be important that the Territory be represented tn that Court by 
able counsel, and I respectfully suggest that there 1» no fund pro- 
vided by law, out of which payment for services of such counsel 
may be made I therefore, respectfully recommend that there be 
created by the Legislature a contingent fund for this office, with 
which payment for such services, and other incidental expenses, 
of this office be made 

I call attention to Paragraph 2633 of the Revised Statutes of 
the Territory 

The National Banking Associations of the Territory claim 
that by the Act of Congress creating them, their capital stock 15 
exempt from taxation, and that by the paragraph referred to the 
shares of stock in the hands of individuals are not taxed, thus in 
effect relieving the Bank and its shareholders entirely free from 
taxation 

Whilst in my opinion the Legislature intended to deal with 
domestic corporations, the sole purpose being to avoid double tax- 
ation, and that the National Banking institutions do not come 
within the purview of the provisions of the paragraph cited, yet I 
respectfully suggest that that paragraph be so amended by the 
Legislature as to make и clear whether these institutions аге in- 
tended to be taxed or not, and thus save сау! and litigation 

With the increased population of the Тетгиогу the business 
of this office has so increased that the salary of the Attorney Gen- 
eral is inadequate compensation for the services to be rendered, 
and especially so when no provision 15 made for the payment of 
his traveling expenses, when neccs anly called on official business 
to localities away from the capital of the Territory. 

I therefore suggest that provisions should be made for his 
traveling expenses, to be paid out of a contingent fund, to be 
provided for this office In this connection I call attention to 
the fact that there 1s no fund provided for the payment of the 
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costs incurred by the Territory іп its litigation, such as court 
costs, etc, and give this as another reason for the creation of 
a contingent fund for this office I respectfully suggest that 
the sum of three thousand dollars be appropriated to this fund 
for the next two years I am of opimon that this sum will be 
small enough, in уем of the fact that и is almost certain that 
the employment of counsel оп the part of the Termtory in the 
Supreme Court of the United States in the tax cases above 
referred to, will be necessary No more of the fund need be 
used than necessity requires. 

It affords me pleasure to be able to report that so far as 
this office is advised the Territorial officers having charge of 
the public revenues of the Territory, have been faithful in the 
discharge of their official duties in that regard, and that the 
interests of the Territory have been well protected and guarded 

Also that the Distnct Attorneys of the several counties of 
the Terntory have been faithful and efficient іп enforcing the 
criminal law of the Terntory, and in causing to be meted to of- 
fenders the penalties provided by law. 

Respectfully Submitted, 
JOHN A RUSH, 
Attorney General. 
Dated: January 31, 1889 


